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आदेश / ORDER 

संजय गग�, �या�यक सद�य �वारा/ Per Sanjay Garg, Judicial Member: 
 
 
 

The present appeal has been preferred by the assessee against the order dated 

11.10.2023 of the Commissioner of Income Tax (Appeals)-2, Mumbai [hereinafter 

referred to as ‘CIT(A)’] passed u/s 250 of the Income Tax Act (hereinafter referred to 

as the ‘Act’).  

 

2. The assessee in this appeal has taken the following grounds of appeal: 



 2  

I.T.A. No.1339/Kol/2023 

Assessment Years: 2020-21 

Manaksia Limited. 

 

1.  On the facts and circumstances of the case & in law, ld. Commissioner of 

Income Tax (Appeals) was not justified and grossly erred in confirming the 

action of the Ld. CPC, Bengaluru in disallowing payment of gratuity 

amounting to INR 71,59,326/- without appreciating the fact that the said 

provisions being offered to tax in preceding years in allowable on payment 

basis in the current assessment year.  

2. On the facts and circumstances of the case & in law, Ld. Commissioner of 

Income (Appeal) was not justified and grossly erred in confirming the action of 

the Ld. CPC, Bengaluru, that non-filing of Form 67 before filing the Return of 

Income is a procedural defect and the appellant cannot be denied foreign tax 

credit amounting to INR 1,05,737/- provided under the Income tax Act on 

account of such procedural lapse.  

3. On the facts and circumstances of the case & in law, Ld. commissioner Of 

Income Tax (Appeals) was not justified and grossly erred in confirming the 

action of the Ld. CPC, Bengaluru without providing an opportunity of being 

heard to the appellant.  

4. That the appellant craves leave  to add to and to  alter, amend, rescind  or 

modify the grounds raised hereinabove  before or at the time of hearing.  

 3. Ground No.1: The assessee vide Ground no. 1  has agitated against the 

disallowance of Rs. 71,59,326/- made by the AO on account of disallowance of 

payment of gratuity.  

4. At the outset, Mr. Shri Yash Khattry, ld. Counsel for the assessee has  

submitted that the aforesaid liability of the assessee was of the earlier years, 

however, the same was disallowed at that time as the payment was not actually 

made. However during the year the payment was made of the earlier liability 

therefore, the AO was not justified in making the impugned disallowance.  
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5. The Ld. D.R has however, pointed out that the Ld. CIT(A) has gone 

through the audit report of the earlier AY 2019-20 and found that the assessee 

has not disallowed any amount in the earlier assessment year u/s 43B of the Act. 

In rebuttal, the Ld. A.R has submitted that the amount of gratuity paid during 

the year was a pre-existing liability pertaining to earlier assessment year. That 

the Ld. CIT(A) has referred to audit report of AY 2019-20 only whereas the 

liability is of other years also. He has further submitted   that the assessee may 

be given an opportunity to prove his contention before the Ld. CIT(A) by 

furnishing of necessary details in this respect.  

6. We have considered the rival contentions. It is the categorical stand of the 

Ld. A.R that out of total deposit amount of Rs. 85.54 lakhs, amount of gratuity 

deposit this year included the pre-existing liability pertaining to earlier years 

which was disallowed by the assessee u/s 43B of the Act. The matter is 

accordingly restored back to the file of Ld. CIT(A) to examine and verify the 

aforesaid contention of the assessee and if the same is found correct then to 

allow the necessary relief to the assessee accordingly.  

7. Ground no. 2: The assessee has agitated against the confirmation of 

disallowance of Rs. 1,05,737/- on account of foreign tax credit for late filing of 

Form 67.  

8. The Ld. A.R of the assessee has submitted that the late filing of Form 67 

was procedural  irregularity and not illegality.  

9.   We find force in the aforesaid  contention of the Ld. A.R in this case. 

The assessee has claimed foreign tax credit amounting to Rs. 1,05,737/-. 

Though the assessee has filed original return of income on 15.02.2021 however, 

the Form 67 was filed on 21.04.201, which was very much available to the 
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AO/CPC at the time of processing of return. The aforesaid factual position was 

also brought before the Ld. CIT(A). In our view, the late filing of Form 67 was 

just a procedural irregularity and not illegality. Therefore the AO is directed to 

allow the correct foreign tax credit amounting to Rs. 1,05,737/-.  

10. Ground no. 3 is general in nature and does not need any adjudication. 

11.  In the result, the appeal filed by the assessee   stands allowed for 

statistical purposes. 

  Order is pronounced in the open court on   9
th

  February, 2024 

 

  Sd/- Sd/- 

(Girish Agrawal/ �गर�श अ�वाल)                         (Sanjay Garg / संजय गग	) 

Accountant Member/लेखा सद�य                    Judicial  Member/�या
यक सद�य 

 

Dated:    9
th

 February, 2024 

 

SM, Sr. PS  
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